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JURISDICTION
The authority believed to confer jurisdiction on the Supreme
Court of the State of Utah to hear this appeal from the Third
Judicial

District

Court of Salt Lake County

Section 4 of the Utah Constitution;

is Article VIII,

Utah Code Ann.,

(1986); and, Rule 3(a) Supreme Court Rules.

§78-2-2

The Supreme Court,

acting pursuant to Rule 4A, Supreme Court Rules, transferred this
appeal to this Court by order dated September 12, 1988.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
The following issues are presented for review in this case:
1.

Whether

the

district

court

improperly

allowed

the

judgment debtors under a Washington judgment to collaterally attack
the judgment where the judgment debtors did not raise the issue of
insufficiency of service of process by motion or answer in the
original action, as required by Washington law.
2.

Whether the district court erroneously concluded that the

judgment debtors had discharged their burden of establishing by
clear and convincing evidence that the situs at which substitute
service of process was effected was not their "usual abode" within
the meaning of applicable Washington law.
DETERMINATIVE STATUTES, ORDINANCES OR RULES
While

there

are

no

constitutional

provisions,

statutes,

ordinances, rules or regulations whose interpretation is believed
to be solely determinative

of the outcome of this case, Rule

4.28.080(13) of the Washington Rules of Civil Procedure prescribes
the requirements for the substituted personal service at issue in
this case.

That Rule provides:

"(13) In all other cases, [the summons shall
be served by delivering a copy thereof] to the
defendant personally, or by leaving a copy of
the summons at the house of his usual abode
with some person of suitable age and discretion
then resident therein."
STATEMENT OF THE CASE
1.

Nature of Case, Course of Proceedings and Disposition in

District

Court.

This

is an

action

by

a Washington

judgment

creditor to register in the State of Utah pursuant to the Utah
Foreign Judgment Act a default judgment obtained in the State of
Washington.

In response to that effort, the judgment debtors

sought to collaterally quash or vacate the default judgment on the
basis of insufficiency of service of process.

After conducting a

one

court

day

evidentiary

hearing,

the

district

quashed

the

Washington judgment with respect to five of the nine judgment
debtors.

It is that determination from which this appeal is taken.

2.

Statement

Tridentine

Latin

of

Rite

Facts.

Appellant,

Catholic

Church

of

Corporation
Saint

of

Joseph

the
(the

"Church") is a Washington corporation maintaining its principal
place of business in Spokane, Washington.
Church

was

founded

in

19 65 by

2

(R. 004; Tr. 11). The

respondent,

Francis

Schuckardt

("Bishop Schuckardt").

(Tr. 9 ) .

The Church owned and continues

to own at least two parcels of improved real property in Spokane,
Washington —

a Jesuit seminary known as St, Michael's Seminary

(the "Seminary") and a residence for Bishop Schuckardt and his
assistants known as the Priory (the "Priori").

(Tr. 11, 15; Ex.

P-2) .
The

Churchfs

congregation

was

comprised

of

a

layer

of

ecclesiastical management (superior general), priests, clerks and
religious brothers, some of whom lived at the Seminary and some of
whom lived at the Priory.

(Tr. 14, 15). Each of the respondents

(collectively, the "Schuckardt Group") was an ecclesiastical member
and employee of the Church.

Until June 3, 1984, Bishop Schuckardt

and respondents Jacobs, Belzak, Gorbet and Horwath, all members of
the Schuckardt Group, had resided continuously at the Priory for
two to four years.

(Tr. 16-18).

At that time, an internal dispute over the management of the
Church erupted.

(Tr. 20, 31). Fearing for their physical safety,

each member of the Schuckardt Group retreated to the Priory to
assess and discuss the growing differences between themselves and
the Church.

(Tr. 20, 31, 32). On June 3, 1984, Bishop Schuckardt,

accompanied by 3 members of the Schuckardt Group, —
and Horwath —

Jacobs, Belzak

fled to a motel in downtown Spokane.

(Tr. 32) .

They did so ". . . for the purposes of safety and to avoid any
3

confrontation."

(Tr. 33). Bishop Schuckardt purposely concealed

from the Church any mention of his move from the Priory to the
motel.

(Tr. 55, 5 6 ) . l

Between June 3rd and 8th, 1984, several

members of the Schuckardt Group2 remained at, or returned to, the
Priory

for

the

purpose

of

packing

and

transporting

Bishop

Schuckardt!s personal possessions and many of the Church's records.
(Tr. 36; Ex. P-6, §§3 and 4 ) .
During that time, the Church filed a civil complaint against
Bishop Schuckardt

and the Schuckardt Group

seeking

to

Church funds which they had allegedly misappropriated.
176, 177; Ex. P-3).

recover
(Tr. 94,

The next several days were punctuated by

periodic exchanges of gunfire, verbal taunts and threats between
the Schuckardt Group and other members of the Church.

(Tr. 24, 32,

35, 36, 55, 56, 66-69, 72-75, 85, 90, 91, 101, 113, 128 and 181).
Both sides were acutely apprehensive of the threat of physical
violence.
members

Id.

of

In the face of this emotionally charged atmosphere,

the

Church

attempted

to

serve

their

summons

and

Notably, neither Bishop Schuckardt nor any member of the
Schuckardt Group produced at trial copies of any receipts or other
documentation purportedly
issued by the motel tending to
corroborate their story of having fled from the Priory on June 3rd
and having established a new "usual abode" at the motel.
Specifically, respondents Horwath, Gorbet, Mangold, Kosch
and Krier.
4

complaint on the Schuckardt Group on June 7th.
They were unsuccessful.

(Tr. 177, 178).

Id.

Accordingly, on the following evening, Deputy Charles Ellis
of the civil division of the Spokane County Sheriff's Department,
accompanied by a uniformed police officer and two members of the
Church, arrived at the Priory to serve the papers.

(Tr. 96, 97).

Deputy Ellis had already been briefed about the possibility of
physical violence.

Id.

As the contingent moved up the curved

driveway towards the front door of the Priory, they were observed
by

a member

of the Schuckardt

Group who was

immediately

and

spontaneously identified by the two Church members as respondent
Horwath.

(Tr. 97, 82, 97, 98, 180, 181, 188, 189).

Horwath

immediately began fleeing to the front door of the Priory.
81, 179) .

(Tr.

Deputy Ellis then knocked on the front door to seek

admittance; the door was opened from the inside by one and perhaps
two members of the Schuckardt Group.
181, 188, 189).

(Tr. 81, 82, 97, 98, 180,

Deputy Ellis then identified himself to Horwath

as a police officer, announced his intent to serve the summons and
complaint and attempted to explain their contents.

(Tr. 97, 98,

180, 181). As the door started to slam shut, Deputy Ellis placed
his foot in the door, thrusted copies of the papers towards the
individuals behind the door and informed them that they were now
served.

(Tr. 98-100, 179-181, 188, 189).
5

Leaving the papers at

the base of the door, he retreated from the Priory and completed
nine separate returns of service evidencing his personal service
on respondent Horwath and substituted personal service on Bishop
Schuckardt and the seven other members of the Schuckardt Group.
(Tr. 101; Exhibit P-l).
After the summonses and complaints were served at the Priory,
Bishop Schuckardt acknowledged that he

fl

. . . had heard rumors of

a complaint11 having been filed against the Schuckardt Group.
41).

(Tr.

Indeed, on June 30, 1984, some 22 days after the summonses

and complaints were served, Bishop Schuckardt issued a written
decree excommunicating one of the Church's members.
App.

i).

The second grounds set forth in the

decree was for "summoning
tribunal, to which there

(Exhibit P-4;

excommunication

[the Schuckardt Group] before a lay
is attached

an excommunication

sententiae specially reserved to the Holy See.11

latae

Id.

Nearly four months later, on October 15, 1984, the Spokane
Superior Court entered a money judgment (the "'Washington Judgment")
against Bishop Schuckardt and each member of the Schuckardt Group
in the amount of $250,000.

(Exhibit P-3; App. ii).

For the next

three years, the Church executed on the Washington Judgment on
multiple occasions and recovered between $20,000 and $56,000.
60,

61, 194) .

Schuckardt

Group

There

is no evidence

sought to

invalidate
6

that

any member

the Washington

of

(Tr.
the

Judgment

during this period of time; the first time it was challenged was
in July, 1987 in response to the Church's efforts in this case to
register the Washington Judgment under the Utah Foreign Judgment
Act.

(Tr. 62; R.020-21).
At the evidentiary hearing to determine the validity of the

Washington Judgment, Bishop Schuckardt and three members of the
Schuckardt Group undeniably testified that on June 3, 1984 they
moved from their long-standing residence at the Priory to the motel
in

Spokane.

(Tr.

32).

There

is,

however,

absolutely

no

independent evidence corroborating the story of their move to the
motel or their acquisition of any other place of "usual abode" on
any date before service was effected on June 8, 1984:

no member

of the Schuckardt Group was able to produce any bill or other
document establishing or even suggesting that they were residing
at the motel on June 8 (Tr. 56); there is no documentary evidence
that any member of the Schuckardt Group completed a change of
address

form with

the post

office; there were

no

photographs

offered depicting the condition of the Priory during the time the
Schuckardt Group claims it was moving out; and, there were no
driver's licenses, voter registration cards or tax notices adduced
at trial.
And, significantly, while each member of the Schuckardt Group
testified that after their purported departure from the Priory,
7

they

moved

to

reestablish

their

religious

order

in

Northern

California, there is absolutely no evidence as to precisely when
that move occurred.
158.

See e.g., Tr. 39, 55, 84, 124, 125, 152, 153,

Specifically, there is no evidence that as of the date the

summonses and complaints were served —

June 8, 1984 —

any member

of the Schuckardt Group had acquired a new "usual abode."3
After conducting
sufficiency

of

the evidentiary

service

of

process

hearing

on the

underlying

the

issue of
Washington

Judgment, the district court quashed the Washington Judgment with
respect to respondents Schuckardt, Jacobs, Belzak, Mangold and
Kosch.

(App. iii) .

Finding of Fact Nos. 4 and 5 reflect its

disposition of those parties:
"4. The defendants Francis Schuckardt, Andrew
Jacobs and Joseph Belzak were not domiciled at
the Priory at the time of service. Even though
those defendants had resided at the Priory
before June 8, they had left the Priory before
June
8, with the
intention
of
leaving
permanently and not returning, and they were
not physically present at the Priory at the
time service was made."
"5. The defendants Michael Mangold and
Kosch were not full time residents
Priory and had left the Priory before
intending never to return and, indeed,

Raymond
of the
June 8,
did not

The trial transcript reflects references to this move at
32, 33, 37, 38, 39, 55, 56, 83, 84, 124, 125, 132, 152, 153, 157,
167 and 169.
A review of those pages discloses, however, no
indication that any member of the Schuckardt Group considered
California his new usual abode as of June 8, 1984.
8

return. They were not physically present at
the Priory when the summons and complaint were
served.fl
The district court declined to quash the Washington Judgment with
respect to respondents Gorbet, Horwath, Boridin and Krier.

Id.

In this appeal, the Church challenges only the district courtfs
disposition of respondents Schuckardt, Jacobs and Belzak.

The

Church does not challenge the district court's disposition of
respondents Mangold and Kosch.
SUMMARY OF ARGUMENTS
1.

Washington law provides that the failure of a party to

raise in the original action the issue of insufficiency of service
of process in his answer or by motion to dismiss constitutes a
waiver of that defense.

The failure of respondents Schuckardt,

Jacobs and Belzak to raise this defense in the Washington action
precludes them from maintaining a collateral attack against the
Washington Judgment in the State of Utah.

The district court erred

in allowing Schuckardt, Belzak and Jacobs to raise this issue in
the State of Utah.
2.

Under Washington law, a judgment can be set aside only

upon clear and convincing proof of lack of service of process.
Once an abode is acquired, it is presumed to continue until the
judgment debtor shows unequivocally that he has acquired a new
permanent abode.

In this case, because the Priory was the long9

standing permanent abode of Schuckardt, Belzak and Jacobs, and
because they

failed to show their acquisition

of a new abode

elsewhere, substituted service on them was effective despite their
self-serving, uncorroborated statements that subjectively they no
longer considered the Priory to be their residence.
substituted

service

at the

Priory

conferred

As such,

jurisdiction

over

respondents in the State of Washington and the resulting Washington
Judgment must be enforced.
ARGUMENT I.
Under Controlling Washington Law, Any Purported
Defects In Service of Process Are Waived If The
Challenging Party Fails to Raise The Issue In
His Answer or By Motion to Dismiss.
The principle is, of course, well settled that determinations
regarding the sufficiency of service of process are governed by the
law of the state in which process was effected.
357

U.S.

235

resolution

of

(1958).
the

issue

Washington
whether

law,

the

Hanson v. Denkla,

therefore,

Church's

summonses and complaints was lawfully effected.

controls

service

of

the

Washington courts

have long held that "the defense of insufficient service of process
must be affirmatively pleaded in the answer pursuant to C.R.8 or
included in a motion made pursuant to C.R.12(b)(5)."
Fleming,

24 Wash. App.

112, 600

P.2d

614, 615

Raymond v.

(Wash.

1979).

Accordingly, "any defect in service of process is waived if the

10

party

does

not

raise

the

issue

by

motion

or

answer.

.

. ."

Northwest Administrators, Inc. v. Roundv, 42 Wash. App. 771, 713
P.2d 1127, 1130 (1986).
Because

neither

Bishop

Schuckardt

nor

any

member

of

the

Schuckardt Group challenged the sufficiency of service of process
by

direct

attack

in

the

Washington

action,

they

Washington law, deemed to have waived this defense.

are,

under

The district

court's consideration of the substantive merits of the Schuckardt
Group f s claims in a collateral attack in the State of Utah was
improper and its judgment should be reversed as a matter of law.
ARGUMENT II.
Bishop Schuckardt and The Schuckardt Group
Failed
to
Discharge
Their
Burden
Of
Establishing By Clear and Convincing Evidence
That They Had Acquired A New "Usual Abode11 As
of The Date Service Of Process Was Effected.
As Such, The District Court Erred In Concluding
That The Priory Was Not Their "Usual Abode" As
of That Date.
Rule 4.28.080(13) of the Washington Rules of Civil Procedure
requires that the summons be served by delivering a copy ". . . t o
the defendant personally, or by leaving a copy of the summons at
the house of his usual abode with some person of suitable age and
discretion then resident therein."
correct return of service

. . .

In Washington, "a facially
is presumed valid and, after

judgment is entered, the burden is on the person attacking the

11

service . . .

to show by clear and convincing evidence that the

service was irregular.11
670

P.2d

276, 280

Miebach v. Colasurdo, 3 5

(1983).

Accord,

Dubois v.

Investment Corp. , 180 Wash. 259, 263, 39 P.2d

Wash. App. 8 03,
Western

372, 374

Allen v. Starr, 104 Wash. 246, 247, 176 P.2 (1918).

States
(1934);

Importantly,

"An abode once acquired is presumed to continue
until it is shown to have been changed by
acquiring another permanent abode.
Where a
change is alleged the burden of proof rests
upon the person asserting the change."
Northwestern and Pacific Hypotheek Bank v. Ridpath, 29 Wash. 687,
70 P. 139, 147 (1902).
In Ridpath, the defendant left his home to go on an extended
cruise to South America, ostensibly because of ill health, leaving
his wife behind.

In claiming that service on his wife at his home

was ineffective because of his intent not to return to his home
after the cruise, the defendant sought to quash service.

The

court, after stating that the resulting judgment could not be set
aside in the absence of "clear, satisfactory, and convincing proof
of lack of service of process by the person making it," held that:
"This statute providing for service at his
usual abode was not made exclusively for the
benefit and protection of defendants, but was
made also for the benefit and protection of
parties who have just claims, so that residents
of the state could not depart therefrom and
defeat their creditors. It was not intended
that judgments obtained by the creditors when
the defendant was out of the state, leaving a
wife and family at his last residence in the

state, could be affected merely by the debtor's
expression of intention to his wife or some
intimate friend. If process is served at such
residence as provided by [the statute], the
defendant being out of the state, a judgment
should not be set aside merely upon proof of
statements made by the debtor to his wife or
to intimate friends, that he expected to locate
in business elsewhere, and not to return. On
the contrary, the creditor should be protected
by the outward evidences, such as the fact that
the wife and family of the debtor continued to
reside in his usual place of residence, and
that he had been absent from home only a short
time; and the creditor should not be subjected
to the uncertain dangers and hazards of the
testimony of the wife or close friends of the
debtor as to his secret intentions.11 Id. at
147.
The similarities between Ridpath and the present case are striking.
Like Mr. Ridpath, Schuckardt, Jacobs and Belzak were undeniably
domiciled at the location where service was effected until just
days before service; like Mr. Ridpath, Schuckardt, Jacobs and
Belzak left several members of their religious family behind at
their "former" residence; like Mr. Ridpath, Schuckardt, Jacobs and
Belzak

relied

solely

upon

statements

of

their

subjective

and

undisclosed intent not to return to their residence as a basis for
quashing service; and, like Mr. Ridpath, Schuckardt, Jacobs and
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Belzak were attempting to evade the claims of creditors on the
basis of their secret intentions,4
Therefore, because the district court correctly concluded that
Schuckardt, Jacobs and Belzak resided at the Priory to within four
or five days of June 8th, App. iii, Tr. 55, the controlling issue
then becomes whether those respondents established, through clear,
convincing

and

satisfactory

evidence, that they had acquired

"another permanent abode" as required by Ridpath.
did not.

Clearly, they

While the trial record is replete with self-serving,

uncorroborated testimony

that respondents vacated the Priory with

the intent not to return, there is absolutely no evidence that on
the date service was effected at the Priory those respondents had

Bishop Schuckardt!s testimony on this issue could not be
clearer.
Q. (by Mr. Anderson) And I believe you indicated that on or
about June 3rd, you moved into a motel in Spokane; is that correct?
A. Yes.
Q. And you didnft tell any representative of the plaintiff
corporation at that time where you moved to, had you?
A. No.
Q. In fact, it was your intent to keep that secret because
you feared for your safety?
A. Yes.
Q. And it was your subjective intent to remain at the motel?
A. It was my intent not to return to the Priory. It wasn't
certain how soon we would be able to continue our travels on in
Spokane." (Tr. 55, 56).
14

acquired a new permanent abode.

See Tr. 32, 33, 37, 38, 39, 55,

56,

152,

83,

84,

124,

125,

132,

153,

157,

167

and

169.

Respondents1 obvious failure to establish their acquisition of a
new

permanent

Ridpath),
Judgment.

is

abode
fatal

Indeed,

by
to

the
their

even

date

of

service

effort

charitably

to

quash

assuming

(as

required

the
for

by

Washington
purposes

of

argument that their unsubstantiated testimony may tend to establish
their acquisition of a new abode, the law is clear that ". . .
although the declarations of a party whose residence is in dispute
may be considered in connection with other facts of the case as an
index of his intention, they are ordinarily the poorest species of
evidence."

Wilson v. Upton, 373 P.2d

229, 231

(Okla. 1962).

Accord, Phoenix Airport Travel Lodge v. Dallcrin, 470 P.2d 506, 510
(Ariz. 1970) ("We

do not find the appellantfs affidavit opposing

that of the process server so convincing

that

it suffices to

overcome the verity imputed the return of service.").
Obviously, judicial determinations of "usual abode" . . . may
require a practical inquiry as to where the defendant is actually
living, and a review of the facts of the particular case."
Proc.L.Ed., §65:70, p. 472 (1982).

As that text makes clear:

"Factors which are considered in determining
whether a place is a defendant's usual place
of abode or not include the retention of a room
and storage of possessions there, the intention
to return, the use of that address on official
forms such as driver's licenses and voters 1
15

28 Fed.

registrations, the use of a telephone listing
at that location, a failure to provide the post
office with a forwarding address, the receipt
of actual notice, and the defendant's ability
to present at least some evidence that his
abode is elsewhere." Id.
Of those factors, the only one present in this case is
respondents1 conclusory and self-serving testimony of their intent
not to return to the Priory as of the date service was effected.
They

offer,

however,

absolutely

no

objective,

independently

verifiable evidence establishing or even remotely suggesting that
intention.

Indeed, it is clear that at least some of their

personal possessions were still located at the Priory as late as
the evening of June 8 (Tr. 78, 79) ; that there is no evidence they
ever changed their driver's licenses or voter's registration cards
to reflect their new purported abode; that there is no evidence
they ever disconnected their phone service at the Priory; that
there is no evidence they ever provided the post office with a new
forwarding address; that there is no evidence they ever signed any
lease agreement or a purchase contract for their occupancy of any
new purported place of abode; or, in short, that they ever took any
objectively verifiable action lending credence to their selfserving claim that they harbored no intention to return to the
Priory.
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In short, what is presented in this case is an eleventh hour
surreptitious flight in the middle of the night by respondents from
the residence they had maintained

for years.

The Church was

entitled to continue to treat the Priory as the

long-standing

residence of Bishop Schuckardt and respondents Jacobs and Belzak
until such time as they affirmatively and verifiably acquired a new
"usual

abode."

The

Church

was

never

required

to

speculate

regarding that place of abode; rather, the burden was on Bishop
Schuckardt, Jacobs and Belzak to affirmatively establish by clear
and convincing

evidence that they had

in fact acquired

a new

permanent place of abode. Their failure to do so requires reversal
of the district court's judgment that the Washington

Judgment

should be quashed as against them.
Finally, it is anticipated that respondents will rely heavily,
but inappropriately, upon Dolan v. Baldridge, 4 P. 2d 871 (Wash.
1931).

In that case, the defendant husband was a national bank

examiner.
employer,

On April
The

United

18, 1930, he received
States

Treasury

an order

Department,

from his
that

his

headquarters had been changed from Spokane to Seattle, "effective
at the earliest practicable date," and was directed to advise the
department of his change of address.

Id. at 872. Pursuant to that

order, he removed his headquarters to Seattle eight days later, at
which time he advised his employer in writing that:
17

"in accordance

with your instructions I have proceeded to Seattle, Washington,
arriving 7:30 a.m., April 29, 1930.
my residence address."

Id. at 873.

You will later be advised of
About ten days later, the

defendant and his wife undertook to obtain a new residence in
Seattle.

Two days later, the wife returned to Spokane to pack and

remove the furniture still contained in their house.

As she did

so, she was served with a summons and complaint on behalf of her
husband.

The husband then failed to answer and a default judgment

was entered against him.

Id.

He then sought to quash the judgment

on the basis that the Spokane home was not his "usual abode" within
the meaning of the Washington statute.

In reversing the trial

court's decision to quash service, the Washington Supreme Court
stated that:
"In its relation to the question x to whether
a summons has been left at the house of his
usual abode, f the quoted term means one's fixed
place of residence for the time being, the
place where defendant is actually living at the
time, and may be synonymous with vresidence. f
But ordinarily xusual place of abode1 is a much
more restricted term than v residence1 and means
the place where the defendant is actually
living at the time service is made. Service
at the dwelling house of the defendant, which
is not described as his usual place of abode,
is not sufficient. The purpose of the use of
the term and the act relating to the service
of process has primary reference to the place
where the defendant is usually to be found.
Therefore vusual place of abode1 means xpresent
place of abode. 1 " Id. at 873.
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On that basis, respondents will likely argue that because
their "actual place of abode" on June 8th was supposedly somewhere
other than the Priory, the Church's service of process at the
Priory was ineffective.

However, that contention will ignore two

crucial factors present in Dolan:

First, the husband in Dolan,

unlike respondents in this case, sufficiently discharged his burden
of establishing that by the date service was effected, he in fact
had obtained a new place of abode.
unlike

respondents

Second, the husband in Dolan,

in this case, was

able to adduce written,

objective evidence of his change of abode through the written
declaration sent to his employer.
Therefore, nothing in Dolan supports respondents1 contention
that the Washington Judgment was validly quashed as against them.
Quite the contrary, Dolan fortifies the vast body of Washington law
recognizing

that

it

is

the

defendant

who

has

the

burden

of

establishing by clear and convincing evidence that as of the date
of service he has acquired a new place of abode.

Respondents

failed to discharge that burden in this case. The district court's
conclusion that they did must be reversed.
CONCLUSION
There is no principled basis supporting the district court's
determination that Schuckardt, Jacobs and Belzak had established
a new usual place of abode away from the Priory as of the date of
19

service.

Their failure to establish that fact compels the finding

that the Priory was their usual abode on the date
service

was

effected,

that

the

Washington

substituted

court

acquired

jurisdiction over them and that the Washington Judgment is valid
and enforceable.

The district court f s judgment should accordingly

be reversed with respect to Schuckardt, Belzak and Jacobs, and the
case should be remanded with instructions to enforce the Washington
Judgment as a matter of law.
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RESPECTFULLY SUBMITTED this

day of March, 1989.

BIELE, HASLAM & HATCH

JOHI< T.
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ANDERSON

Attorneys for Appellant
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I hereby certify that on the X \
day of March, 1989, I
caused to be mailed first class mail, postage prepaid, four copies
of the foregoing Brief of Appellant to the following counsel of
record:
Robert L. Lord, Esq.
320 South 300 East, #4A
Salt Lake City, UT 84111
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A P P E N D I X

UU1NDAMNATORY AND DECLARATORY SENTENCE
The Rev. Denis Chicoine is hereby declared excommunicated, having
been found guilty of the following crimes:
a) Contrivance against an ecclesiastical authority, to which there
is attached an excommunication latae sententiae specially reserved to the
Holy See (S.C. Cone, 29 June, 1950);
1?) Summoning his own Ordinary before a lay tribunal, to which there
is attached an excommunication latae sententiae specially reserved to the
Holy See (c. 23*H);
0) Impedence of the exercise of ecclesiastical iurisdiction with
recourse to a lay authority (the State of Washington], to which there is
attached an excommunication latae sententiae specially reserved to the
Holy See (c. 233*0;
d) Usurpation of property belonging to the true Roman Catholic Church,
to which there is attached an excommunication latae sententiae specially
reserved to the Holy See (c. 23^5).
We declare Rev. Denis Chicoine to be deprived of his dignities and
offices as Vicar General of the Ecclesiastical Province of Our Lady of
Guadalupe and as a Superior in the Religious Congregation of Mary, Immaculate
Queen of the Universe.
We declare all acts of jurisdiction attempted by him to be invalid,
except as provided in canon 2261,3 (c. 226*0.
We further declare all priestly functions (e.g.-ministration of the
Sacraments, offering of holy Mass, officiating at marriages, etc.) attempted by Rev. Denis Chicoine to be illicit and, where applicable, invalid.
As We are both plaintiff and judge in these cases, We declare appeal
to be impossible. For Rev. Chicoine, penance and absolution are the only
way out. As prescribed by the Church in a condition of sede vacante as now
apparently exists, this absolution is reserved to Us.
We urge Rev. Denis Chicoine to cease from contumacy, repent from and
make reparation for his most serious crimes and seek absolution from Us.
Given this 30th day of June, 1984
Feast of Saints Peter and Paul
Given by Our hand and apostolic authority,
*.A.^,.,li- 7 ^ ^ - U

)•£••••-•-• ^ • - • ^ • • • w r ^ r

The Most Reverena Bishop Francis Konrad Maria Schuckardt
Roman Catholic Bishop of the Tridentine Latin Rite
Ordinary of the Ecclesiastical Province of Our Lady
of Guadalupe
Superior General of the Religious Congregation of
Mary Immaculate Queen of the Universe.
Witnessed by:

'£»^«.^^.c Y^.tL* 6'jU?,^u.w r"/^^-/ c n\Kl
Reverend Father Alphonsus Maria (Barnes), CMRI
Chairman of the Canonical Tribunal
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1
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

THE CORPORATION OF THE TRIDEN-

7 TINE LATIN RITE CATHOLIC CHURCH.
C
OF SAINT JOSEPH,DENIS CHICOINE

8 and THOMAS A.DRAHMAN,
9

s

^5fy

No. 84201445-2

Plaintiffs,

10 FRANCIS SCHUCKARDT,MICHAEL MAN11

/ /

13
14
15
16

GOLD, a/k/a FRA PHILLIP MARIE,
GABRIEL GROBET,aA/a BRO,ISSAC
JACQUES MARIE,VLADIMIAR BORIDIN /0£>ty&*
aA / aBRO . LONGIUNS, COURTNEY KRIER,
a/k/a FRA.MATTHEW MARIE, RAYMOND
KOSCH,a/k/a FRA.CLEMENT MARIE,
JOHN WARD, a/k/a BRO.MARY STANISLAUS,
ANDREW JACOBS, a/k/a BRO.MARY FIDELIS,
TERRY HORWATH, a/k/a BRO.MARY MATHIAS,
JOSEPH BELZAK,aA/a BRO.JOHN FRANCIS
MARIE,
Defendants.

SUPPLEMENT^ JMKmTKTrtS OF
FACT,CONCLUSIONS OF LAW
AND ADDITIONAL JUDGMENT

liUOGMEBl

^^qOOO*

ATTYS. FEE
COSTS

17
18
19
20
21
22
23
24
25
26
27
28
29
30

THIS MATTER having come regularly on for hearing, plaintiffs
being represented by their attorney BRUCE H.ERICKSON, the defendant^
not appearing or being represented by counsel, the Court having
entered an Order of Default herein, theCourt having entered on July
25,1984 Partial Findings of Facts, Conclusions of Law, Judgment.and
Permanent Injunction in which the permanent injunction was granted
and the Court, being fully advised in the premises, makes the following
FINDINGS OF FACT
I
The defendant withdrew and appropriated to their own use a total
of $148,598.07 from numerous bank accounts of the Plaintiff Corporation.
II
The defendants withdrew and appropriated to their own use an
additional $24,500.00 from Money Market Accounts belonging to the
Plaintiff Corporation.

Ill
The defendants withdrew and appropriated to their own use an
32 emergency fund of the Plaintiff Corporation is the amount of $15,00CJ

31

OtlCKBON (ft EftlCKSON

Supplemental Findings of Fact, Conclusions
of Law and Additional Judgment Page 1

*mw«i *T UW

• f « riftST IHTOWTAT* • « . Of WN. CCOa.
MONTH •

«"O*T «n»crr

1
IV
The defendant seized and appropriated to their own use property
5
of the Plaintiff Corporation having a fair market value of $136*000.
4
2

5

From the foregoing Findings of Fact, The Court makes the fol-

6 lowing
CONCLUSIONS OF LAW
7
I
The Plaintiff Corporation is entitled to a judgment in the
9 amount of $250,000.00 against the defendants, except FERNANDO ROJAS,
10 a/k/a BRO.JOSE MARIE.
8

11
12
13

Based upon the foregoing Findings of Fact and Conclusions of
Law, it is hereby

ORDERED that Plaintiff, THE CORPORATION OF THE TRIDENTINE LATIN]
14 RITE CATHOLIC CHURCH OF SAINT JOSEPH, be and is hereby awarded judg-)
15 ment against Defendants, FRANCIS SCHUCKARDT, MICHAEL MANGOLD,a/ka
FRA.PHILLIP MARIE, GABRIEL GORBET, a/k/a BRO. ISAAC JACQUES MARIE,
16
VLADIMIAR BORIDIN, a/k/a BRO. LONGIUNS, COURTNEY KRIER, a A / a FRA.
17 MATTHEW MARIE, RAYMOND KOSCH, a A / a FRA. CLEMENT MARIE, JOHN WARD,
18 a/k/a BRO. MARY STANISLAUS. ANDREW JACOBS, a/k/a BRO. MARY FIDELIS,
TERRY HORWATH, a A / a BRO. MARY MATHIAS, JOSEPH BELZAK, a A / a BRO.
19
JOHN FRANCIS MARIE, jointly and severally, in the amount of $250,00d
20 together with interest at the rate of 12% per annum from the date oq
21 judgment until paid.

X

22

cg>

DONE IN OPEN COURT this l ^

day of October, 1984.
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Presented by:
27
28

Bruce H.Erickson
Plaintiff

29 Attorney for
30
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AND ADDITIONAL JUDGMENT
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THE CORPORATION OK THE

i^TE OF WASHiNGTOWl
., County oi Spokane t. 5$
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ROBERT L. LORD
Utah State Bar No, 1994
Attorney for Third Party Claimant
320 South 300 East, Suite 4A
Salt Lake City, Utah 84111
Telephone: 328-4241
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DBTHICT
COUNTY OF SALT LAKE, STATE OF UTAH
—oooOooo—
THE CORPORATION OF THE
TR1DENTTNE LATIN RITE CATHOLIC
CHURCH OF SAINT JOSEPH,
a Washington corporation,

}
)

FINDINGS OF FACT and
CONCLUSIONS OF LAW

)

. . . Plaintiff,

Foreign Judgment No. 276-3839
)

vs.

Honorable Frank G. Noel
)

FRANCIS SCHUCKARDT, eU aL,
)

. . . Defendants.
—oooOooo—

The above entitled matter was before the Court on May 16 and 17,
1988, for an evidentiary hearing on defendants1 motion to quash and/or vacate a
foreign judgment on the grounds of improper service of process and lack of
jurisdiction over the defendants.

All of the individual defendants (except for

Vladimiar Boridin aka Bro. Longiuns, and Terry Horwath aka Fra. Mary Mathias and
Our Lady of Marienfried Catholic Church), were presonally present in court, and all
(except for Our Lady of Marienfried Catholic Church) were represented by their
attorney, Robert L. Lord.

Representatives of the plaintiff corporation were

present in court and plaintiff was represented by its attorney, John T. Anderson.
At the commencement of the trial, counsel for the defendants advised the court
that they would waive their claims that notice of judgment in this action was not
properly effected pursuant to the provisions of 78-22a-l, et. seq., Utah Code
annotated, 1953, as amended.
The Court, having heard, weighed and considered the evidence and
testimony adduced, having reviewed the files and records herein, being fully
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advised in the premises, and good cause appearing, hereby makes and enters the
following:
FINDINGS OF FACT
1. Supplemental Findings of Fact, Conclusions of Law and Additional
Judgment were entered in the Superior Court of the State of Washington in and for
the County of Spokane, Case #84201445-2, on October 15, 1984, against all of the
named defendants (except the Marienfried Catholic Church) for the sum of
$250,000 plus interest at the rate of 12% per annum from the date thereof until
paid.
2. An authenticated copy of the Washington judgment was filed herein
on June 16, 1987.
3. The Spokane County Sheriff's Return of Service recites service upon
all defendants by delivering to and leaving a copy of the summons and complaint
with the defendant Terry Horwath at the former residence of the defendant
Schuckardt (known as the Priory) at East 2314 South Altamont Blvd., Spokane
Washington, on the 8th day of June, 1984.
/ 4 y The defendants Francis Schuckardt, Andrew Jacobs and Joseph
Belzak were not domiciled at the Priory at the time of service. Even though those
defendants had resided at the Priory before June 8, they had left the Priory before
June 8, with the intention of leaving permanently and not returning, and they were
not physically present' at the Priory at the time service was made.
(yy

The defendants Michael Mangold and Raymond Kosch were not full

time residents of the Priory and had left the Priory before June 8, intending never
to return and, indeed, did not return.

They were not physically present at the

Priory when the summons and complaint were served.
6. Defendants Gabriel Gorbet and Terry Horwath were admittedly
domiciled at the Priory up to June 8, and were, in fact, present at the Priory on
June 8, when the summons and complaint were served.

Even though there may

have been some intention to leave, they had not left at the time of service and,
accordingly, were still domiciled at the Priory.
7. The defendant Courtney Krier claims not to have been domiciled at
the Priory on June 8. However, he had overnight clothes at the Priory and spent a
substantial amount of his time at the Priory. Living arrangements were rather

2

loose and flexible as between the Priory and Mount St. Michaels Seminary and
defendant Krier could as easily have been deemed to be domiciled at the Priory as
at Mount St. Michaels on June 8. In addition, defendant Krier, prior to June 8, had
left Mount St. Michaels with the intention of staying at the Priory and not
returning.
8. Defendant Vladimiar Boridin was a resident of the Priory as of June
8.
9. Our Lady of Marienfried Catholic Church was not a named party on
the Washington judgment.
10. Notice of Judgment in this action was mailed to the defendants at
Box 85, Crescent Mills, California 95934.
Based upon the foregoing Findings of Fact, the Court makes and enters
the following:
CONCLUSIONS OF LAW
1. Notice of Judgment in this action was properly mailed to the
defendants as required by 78-22a-a, et. seq., Utah Code Annotated, 1953, as
amended, June 16, 1987.
2. The service of summons and complaint upon defendant Terry
Horwath at the Priory on June 8, 1984, was properly made by Deputy Sheriff
Charles Ellis. Accordingly, those defendants domiciled at the Prior at the time of
service were properly served.
3. The defendants Francis Schuckardt, Andrew Jacobs, Joseph Belzak,
Michael Mangold and Raymond Kosch were not residents of the Priory on June 8,
1984, and their motion to quash, as to them, should be granted.
4. Enforcement of the Washington State judgment should be permanently stayed as to the defendants Schuckardt, Jacobs, Belzak, Mangold and Kosch.
5. The defendants Gabriel Gorbet, Terry Horwath, Courtney Krier and
Vladimiar Boridin were residents of the Priory on June 8, 1984, and their motion to
quash should not be granted as to them.
6. The motion to quash should be granted as to the defendant, Our
Lady of Marienfried Catholic Church.
7. Each party should bear his own costs and attorney fees incurred in
this matter.
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DATED thi^/ /'"day of July, 1988.
BY THE COURT:

rO^.

frank G. Noel
District Court Judge
Approved as to Form:

John T. Anderson
Attorney for Plaintiff
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